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substances emitting offensive odors, causing the defilement of the atmos 
phere of plaintiff's house, created a nuisance temporary in character, for 
which plaintiff could maintain successive actions until it was abated, but 
could not recover in one action for injury sustained after the institution of 
suit, citing Schlitz Brewing Co. v. Compton, 142 111. 511, 32 N. E. 693, 18 
L. R. A. 390, 34 Am. St. Rep. 92; City of Centralia v. Wright, 156 111. 561, 
41 N. E. 217; 8 Am. & Eng. Ency. of Law (2d ed.) 680, 685. 

Judgment — Action to Set Aside Maeeiage Annuixment. — Judgment of 
a foreign state denying petition of wife for maintenance, on ground that her 
marriage had been annulled in New York, held res judicata, in an action to 
set aside the decree of annullment. Everett v. Everett, N. Y., 73 N. E. 
231. 



Judgment — Essentials of a Pijsa Res Judicata. — A plea of res judicata 
that does not show that decision was on the merits, nor set forth the former 
pleading, so that the court can say that it was on the merits, should be 
overruled. Armstrong v. Manatee County, Fla., 37 So. 938. 



Mechanic's Liens — Fbom What Time Effective. — A mechanic's lien 
held to take effect from the time the material was furnished, and to have 
priority over all subsequent liens, except the liens of other mechanics. 
Erotz v. A. R. Beck Lumber Co., Ind., 73 N. E. 273 



Divorce — Desertion. — Where a husband, without fault of the wife, 
leaves her and fails to support her, it is not incumbent on her to seek out 
the deserter and ask a reunion. Coe v. Coe, N. J., 59 Atl. Rep. 1059. 



Wuxs — Precatory Words — Sufficiency to Create Trusts. — A clause in 
testator's will devised and bequeathed all his property to his wife, her heirs 
and assigns, absolutely. This was followed by the provision, "It is my wish 
and desire that my said wife shall pay the sum of three hundred dollars a 
year to my sister-in-law, Miss Nellie Post." Held, not to create a trust 
upon the estate which the intended beneficiary could enforce. Post v. Moore 
( 1905), — N. Y. — , 73 N. E. Rep. 482. 

This decision is an illustration of the reaction against the earlier tendency 
in favor of faising trusts for the purpose of carrying into effect the wish or 
desire of the testator expressed in merely precatory or recommendatory 
terms. The rule has been laid down that precatory words will create a trust, 
if the subject matter be certain, if the person intended as beneficiary be 
certain, and if the words are so used that upon the whole they ought to be 
construed as imperative. Knox v. Knox, 59 Wis 172, 48 Am. Rep. 487 (and 
note to latter report) ; Warner v. Bates. 98 Mass. 274. It will be observed 
that in the principal case, and cases like it, the decision must be based 
squarely upon the application of the third essential, since the first two are 



236 11 VIRGINIA LAW REGISTER. [3vilj, 

clearly satisfied. The earlier cases went to great lengths in holding pre- 
catory words similar to those above to be imperative, and to create trusts 
binding the estate granted, some even showing a tendency to give this 
doctrine the weight of a mile of construction. Harrison v. Harrison's 
Adm'x, 2 Gratt. 1, 44 Am. Dec. 365 (the cases being collected in a note to 
the latter report) . In later years a decided reaction against this tendency 
is apparent, and a disposition is manifested by the courts to give to such 
words only their usual or ordinary meaning, rather than to find in them an 
imperative intent, unless such an intent as clearly appears as though posi- 
tive terms had been used. Bryan v. Milby, 6 Del. Ch. 208, 24 Atl. Rep. 333, 
13 L. R. A. 563 ; LeSage v. LeSage, 52 W. Va. 323, 43 S. E. Rep. 137 ; 27 
Am. & Eng. Enc. of Law, pp. 38-45. It may be questioned whether this re- 
action has not already carried the courts of some of the states too far. It 
seems, at least, that the decision in the principal case cannot be reconciled 
with such comparatively recent and well considered cases as Foster v. Will- 
son, 68 N. H. 241, 38 Atl. Rep. 1003, 73 Am. St. Rep. 581 ; Murphy v. Car- 
ton, 113 Mo. 112, 20 S. W. Rep. 786, 35 Am. St. Rep. 699; Blanchard v. 
Chapman, 22 111. A pp. 341 ; Colton v. Colton, 127 U. S. 300. — Michigan Law 
Review. 



Mechanic's Lien — Supplies Necessary to the Operation of a Com- 
pany — Poll. Supp. sec. 2485— Sec. 2485, Va. Code 1904. — Under sec. 2485, 
Va. Code 1887, as amended by Acts 1891-2, p. 362, the Circuit Court of 
Appeals for the fourth circuit, in the case of American Woodworking Co. v. 
Agelasto, 136 Feb. 399, held that in the provision, "all persons furnishing 
supplies to a mining or manufacturing company necessary to the operation 
of the same shall have a prior lien upon the personal property of such com- 
pany other than that forming part of its plant," etc., the term "sup- 
plies . . . necessary to the operation of a manufacturing establishment" 
included such as are necessary to its output, and did not include material or 
machinery necessary to the construction, equipment, and completion of its 
plant, and that for the latter, the statute gave no lien. The court said in 
part: 

"We do not deem the question of fixtures as one of importance in the 
present case; nor do we consider it material to the determination of the 
question here involved whether the machinery, when it was installed in the 
building, assumed the character of fixtures or not. Our opinion is that the 
site, the structure, the motive power, and the machinery, whether the last 
be movable or immovable, combine to constitute the manufacturing plant, 
and the operations as manufacturer cannot begin until the plant is thus 
complete, or, in common parlance, until the plant is 'a going concern.' 
Then, and not until then, it becomes necessary to have supplies for operat- 
ing. The supplies necessary for the operation of a manufacturing establish- 
ment are such as pertain to the production of its output, and do not include 
material or machinery necessary for the construction, equipment, and com- 
pletion of the plant. The Court of Appeals for the state of Virginia, in the 



